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DAN SIEGEL, SBN 56400
JOSELUIS FUENTES,SBN 192236
SIEGEL & YEE

499 14th St, Suite220

Oakland, California 94612
Telephone(510)839-1200
Facsimile: (510) 444-6698

Attorneys for Subpoenaed Party

JOSHUAWOLF
IN THE UNITED STATES DISTRCT COURT
FOR THE NORTHERN DISTRICT OF CALIFORNIA
In re GRAND JURY SUBPOENA No. CR 06-90064 MISC MMC

datedFebruaryl, 2006,andJune8, 2006

PROSPECTIVE APPELLANT WOLF’S
MOTION FOR BAIL PENDING APPEAL OR

JOSHUAWOLF, IN THE ALTERNATIVE A STAY OF THE
DISTRICT COURT MANDATE PENDING
APPEAL
Subpoenae®arty.

RECALCITRANT WITNESS APPEAL

L INTRODUCTION AND STATEMENT OF FACTS

Appellant Joshua \If moves tis Courtfor bail pendingthe determination of this appeal
pursuant to 28 U.S.C. & 1826(b) in case this Cinats himin civil contenpt. The @peal will
be as of right.In re Grand Jury Subpoena Dated June 5, 1985 (John,B@&).2d231,236n.
3 (9th Cir. 1987).

Wolf has been subpoenaed by a federal gpairydas a withess with possible infoatron
concerning the grand juryOs istigation of a July 8, 2006, assalgnof anarchist activists.
Investigatordraveaskedwolf to confirm his associatiorwith the anarchits andwanted
information on an OAnarchist Action.O They haslead hinto provide the raw video footage
the July 8, 2006 assdag. Mr. Wolf has providedully truthful responses to these inquiries.

The governrent has the edited video foomgnd has not exhausted other avenues.
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Wolf has not been granted immunity from prosecution and has beembpoenaedo testify
before the grand jury. ddvever, WoIf does notwish to providethevideofootageto thegrand
jury, arguing in open cotion March 30, 2006, June 15, 2006, and July 20, 2006, that as a
journalist under the First Amendment to the United States Constitution and Article I, Section
2(b) of the California Constitution and state statuteflprotects him from compelled production.

He haspreviouslyassertedhis FirstandFifth Amendment privileges against compelled
production of the video tape to the grand jurg assertshe sane privilegesnow. Furthernore,
Wolf claims that the compelled productionof the videotapesubgcts himto self-incrimnation
and,asaresult,heneednot producethevideofootage. Seeg.g.,In re Grand Jury Subpoena,
DatedApril 18,2003 383 F.3d 905 (9th Cir. 2004). In an in camerafiling, Wolf provided his
reasoningor invoking the Fifth Amendnentto the United States Constitution.

This Court summarily denied Mr. WolfOBirst and Fifth Amendment privilege claims
against compelled disclosure of the video &g@t on June 15, 2006. After Wolf confenthat
hewould still refuseto providethevideofootageto the grand jury based on the privileges, a civil
contenpt proceedingvasscheduledor July 20,2006. Based on this @otOs ruling in the Gre
Anderson case and thenk 15, 2006 hearing, Wolf leves that this Court will find him in civil
contempt.

Wolf assumes for the purposes of thigtion that he will be reanded to custody

immediately on July 20, 2006, and Wolf asks for phding or, in the alteative, a stay of the

L Art. I, = 2(b) of the California Cotisution, andEvidenceCoder 1070(a)provide
identically, in pertinent part:

A publisher, editor, reporter, or otheerson connected with or @loyed upon a
newspapemagazine,or otherperiodical publication,or by a pressassociation or wire service,
or any person who has been so connectesnpioyed, cannot be adjudged in contempt by a
judicial, legidative, administrative body, or any other body hagithe powerto issuesubpoenas
for refusingto disclosejn anyproceedingas defined in Section 901, the source of any
information procuredwhile soconnectedr enployedfor publicationin anewspapenmnagazine
or other periodical publication, or for refusit@disclose any unpublished infoation obtained
or preparedn gatheringyeceivng or processingf information for communicatiorto the public.

[(®]
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mandate for 2 weeks to permit Wolf time to file anotice of appeal and to seek a further stay from

the Courtof Appeals. Declaration of Jose Luis Fuentes In Support of Motion for Bail
(“Fuentes Decl.”) Exh. A, Notice of Appeal.
1I. LEGAL STANDARD

Under 28 U.S.C. a 1826(b), Ono person confingduanto subsectior(a) of this sectiof
shall be admitted to bail pending the determination of an appeal . . . if it appears that the appeal is
frivolous or taken for delay.O Thus, if the eqlis neitherfrivolous nor takenfor the purposes
of delay,bail shouldbe granted.In re Grand Jury Proceedhgs (Kimberly Trimiew), 9 F.3d 1388
(9th Cir. 1993).

Alternately,Wolf requests stayof the district courtOs orgpursuanto Fed.R. Civ. P.
62. Factorsto be considered include: 1) the likelihood of Wolf® success on the merits of his
appeal; 2) the likelihood of irparable injury unless the stay is granted; 3) no substantial harm
to third parties;and4) andno harm to the public interest. Delaware Valley CitizenO<Council for
Clean Air V. Commonwealth of P&74F.2d987(3d Cir. 1982);Ruizv. Estelle 666 F.2d854
(5™ Cir.) cert.denied 460U.S.1042(1982); Deckerv. U.S.Departmenbf Labor, 661 F.2d 598
(7" Cir. 1980); Longv. Robinson 432 F.2d 977 (ACir. 1970).

III. WOLF’S APPEAL IS NOT FRIVOLOUS

A. Fifth Amendment Privilege Against Self Incrimination

Wolf has raised colorable argemts for appealA grand jury witnessis entitled to refuse
to answer questions based on the Fifth Amendment privilege against self incrimination.
Branzburg v Hayes108 U.S. at 689-90, 92 S.Ct. 2646 (1972). Here, the goeatriras failed
to grant WIf immunity and refused to agree tewotectiveorderre: disclosureof thevideotape
to stateauthoritiesandthus,Wolf may properly decline to &ify before the grand jurySee 28
U.S.C. aa 6002-03. It claims two types ofFifth Amendment privilege against compelled

production: 1) the materials themselves, and 2) the act of producing theaterials.
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Wolf submitted in camera the underlying reasons for his assertion of a Fifth Amendment
privilege as to the materials themselves. See U.S. v. Drollingr, 80 F.3d 389 (9th Cir. 1996)
(Fifth Amendment Qnquiry is best made in an in caneraproceedingwherethe defendants
given Othe opportunity to substaetiais clains of the privilege ad thedistrict courtis ableto
considerthe questionsaskedandthe documents requested by the summons@citing United States
v. Argomaniz925 F.2d 1349, 1355 (f'1Cir. 1991)). The governent refuses to grant if
immunity and enter into a protective ordernotto disclosegrandjury evidence to sate authorities.

The Court® order compelling Wolf to turn overhis personavideo tape on June 15, 200
violatesthe actof productiondodrine andis equivalento ordeing him to Qoroduce the firearm
allegedly used in an offenseS8e Goldsmithv. SuperiorCourt, 152 Cal.App.3d 76, 199
Cal.Rptr. 3661984)(holding that defendant is not recgdito produce the firearm allegedly

used in offense)Fisherv. U.S.391,410n.11(1976)(holdingthatanactof producinga self-

authored document is the same as that of producing chattel or a docuemt authored by another);

In re Grand Jury SubpoenaServed-ebruary27,1984 599F. Supp.1006(E.D. Wash.

1984)(holdingthatpetitionercould claim privilege asto contentsof only thosenonbusiness

docunentsauthoredoy him which containedhoughtsso personathat disclosure would infringe

onrightto privacy). TheNinth Circuit has applied the act of productiondoctrineto quasha
grand jury subpoena under the Fifth Amendment. See Grand Jury Proc. On February 4, 1982
759 F.2d 1418 (BCir. 1985)(holdingthatthe subpoenanust nonetheless be quashed as
production of the defendantOs doenta woull Orelieve the govement of proving the
existence, possession, or authenticity of #wrds, and, thus could be incimating.O)ld. at
1421.

B. The Traditional Rule That Grand Juries Are Not Licensed To Engage In Arbitrary
Fishing Expeditions, Nor Select Targets For Investigation Out Of Malice Or Intent To
Harass Should Apply Because The Government Is Prosecuting First Amendment Activity

Grand juries Oare not licensed to engageliitrary fishing expditions, nor may they
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select targets of invéigation out of malice or an intent to harass.OUnited Statesy. R.
Enterprises, Inc., 498 U.S. at 299 (1991). R Enterpriseshe Supreme Court placed the
burden of showing unreasonaldsson the subpoenaegartyunderFed.R.CrimP. 17(c) if the

subpoenavasissuedthroughnornmal channels. 1d. 498 U.S. a 293. Wolf has met his burden to

showthatthis subpoenavasnotissued through norah channels.Seeln re Atterbury, 316 F.2d
106,111 (6th Cir. 1963)(wherethe governnent attorneydoesnot denyfactssetforth by counsel
for the witness concerning the background cirgiantes, court may properly assume statements
have factual support.). Furthermore, Wolf has met his burdento showthatunderRule 17 (c) this
subpoenas oppressivandintendedo harass.

The government has presented no evidence through declarationgo dispelWolfOsclaim
that the grand jury subpoenais being issued as a fishing expedition or with the intent to harass
for the following reasons: the government has not procedurally or substantively complied with
28 C.F.R. © 50.10(n) (requiring apwpal from the U.S. Attorney General before a subpoenais
issuedto a journalist);the governmentOsvestigabr and state invéigatorarejointly
investigating the July 8, 2005sembly to get around the California Shield Law; and the full
field investigation of anarchisemd anarchism by the government uses the grandjury asatool of
intimidation, and oppression. See Fuentes Decl. In Support of Motion to Quash.

Furthermore, the government has argued that it is searching for identities of the protestors at the
march andonceit obtainsthe unpublishedrideofootage it might share the evidenceto aid in
state prosecutionSee, Hearing Transcript before Maria Elena James, 11:19-25; 10-11:24-6.
The government@ recent filing isindicative of the fishing expeditionétgovernrent has taken.
ThegovernnentOpositionto keepthe grandjury transcriptsealeds basedn speculatiorthat
somewhere in the universe there ex@potetial future witnessesE who are amendable to

offering relevant testiony,O and there exist Qienitifiablewitnessesvho havesofar avoided

g
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havingto disclosetheir knowledge,@ndsonehow theseOunidentifiablevitnesses@ho might
be unidentifiable targets @gnflee or take otheneasures to avoid detection.O U.S. Respon
Unsealing @Gand Jury Transcript, 2:15-22.

The raw video footage sought by the goveentis irrelevantinter alia, because the
governnent admts having the edit video footagleatcaptureghe police carandthereis no
nexus between the alleged arson of the SFRiDgxarandfederalfinancialassistancéo
establisifederaljurisdictionunder18 U.S.C.! 844(f). The government claims, vaguely, that Gt
is indisputable that SFPD receives financialstasicefrom a variety of local, state andfederal
sources.O See Gov’t’s Opposition to Motion To Quash, 4:8-9. The government does not say
thatit boughtthesquadcarin quegion, or ownsit. Nor isit likely that the Comerce Clause,
after United Statesy. Lopez 514 U.S. 549 (1995), would even support such an attenuated @
of federaljurisdiction. Without a nexusbetwea federal financial assistance and the specific
SFPDpolicecarallegedto havebeenthe subjectof arsonthere is no federaljurisdictionto
conducta grandjury investigaton unless the goverremt is engaged in a fishing expedition to
harass and drive a wedge between WolfOs covefragarchist assembly and anarchists. The
governmentOgroffered basis for federal jurisdiction is thusa transparentuseandpretext. See
U.S. v. Arche#86 F.2d 670 (¥. Cir. 1973).

In this casethe governmenhasthe editedvideo footage, the state lie report,the help
of the state investigators, and now has the state prehary hering transcripts of what occurred
on July 8, 2005. There is no compelling reason for the prosecutorto cag hisfishing linein
WolfOgool thatis protectedby the First Amendmnent. The government can learn what Mr. Wolf
knowsby replicatingMr. WolfOsknowledge e.g.,speakingo witnesses identified in the edited
video tape, speaking with the SFPD and reviewligpreliminary hearing transcripts in state
criminal proceedings. See Zerilli v. Smith, 656 F.2d 705, 712-14 (D.C. Cir. 198United Stées
v. Ahn 231 F.3d 26, 37 (D.C. Cir. 200@areyv. Hume 492 F.2d 631, 636-37 (D.C. Cir. 197

5€ re
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28 C.F.Ra 50.10[emphasizingthe balancingof the need for the evidence, and exhaustion of
alternative surces].

C. Branzburg’s First Amendment Ruling Does Not Preclude Rule 501°s Post-
Branzburg Ruling To Develop Federal Common-Law Privileges

Three years after the 1975 Branzburgdecision, Congress enacted the Federal Rules
Evidence iluding Rule 501, which governsidentiary pivileges, Rule 501 explicitly
establishes new standards thatmitlexist when the Court decided Branzburgand Oauthorizes
federal courts to define new privileges by ipteting Ocommon law priptésE in thelight of
reasorandexperience.Ofaffee v. BRdmond 518 U.S. 1, 8 (1996)(quoting Rule 501). As of
today, Oforty-ninestatesandthe District of Columbia, as wels federal courts and federal
governnent, support recognition of a privilegor reporters@onfidentia sources.Oln re: Grand
Jury SubpoenajudithMiller, 438 F.3d 1141, 1172 (D.C. Cir. 2006).

The Third Circuit in Riley v. Chester, 612 F.2d 708 (3d. Cir. 1979) recognized a
reporterQgrivilege underRule 501. CaliforniaSupreme Court has ruled that the California
shield statute is absolute when the district attorney seeks evidence from anewspersonMiller v.
Superior Court(1999) 21 Cal.4th 883, 887. The NintfSUCircuit Court of Appeals has also
recognized a qualified First Aendment privilege Shoen v. Shoeb F.3d 1289, 1292-93 (9th
Cir. 1993) Shoen) (O[w]e held in Farr that theurnalist's privilege recognized in Branzburg
was a (partial First Amendment shieldOthat protectsjournalistsagainsicompelled disclosure in
all judicial proceedings, civil and criminal alike. Farr, 522F.2dat467.Neverthelessye stresse
thattheprivilegeis qualified, not absoluteandheldthatthe procesof decidingwhetherthe
privilege is overcome requires that Qhe claimed First Amendment privilege and the opposing
need for disclosure be judicially weighed ight of the surrounding facts, and a balance stru
to determine where the paramount interest lies.) Recently, Circuit Judge Tatel from the District

of Columbia Circuit issued awell-reasoneaoncurringijudgment in which he would recognize &

=
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federal cormon law reporterOs privilegelight of reasorandexperience.In re: Grand Jury
Subpoena, Judith Mille#38 F.3d 1141, 1172, 1177 (D.C. Cir. 2006).

Indeedthe United StatedDepartnent of Jugice hasrecognizecandadopteda policy and
guidelineto respectreporterOgrivilege. See 28 C.F.R.=2 50.10. The Guidelineadnonishes:

Because freedormf the press canemo bioader than the freedom of reporters to
investigateandreportthe news,the prosecutaal powerof the government shouldnotbe
used in such a way that it pairs a repderOsesponsibilityto coverasbroadlyas
possiblecontroversiapublicissues.This policy statenentis thusintendedto provide
protection for the news media from forms of compulsory process, whether civil or
criminal, which might impair the news gathering function.

This Courtsumnarily denieda newsgatherprivilege underthe First Amendment and federal
common law to refuse to testify and turn okfast Amendment material on June 15, 2006. Wolf
anticipates a siitar ruling on July 20, 2006, where raises the same defense in the contempt
proceedings.

WolfOsappeals notfrivolous andis notinterposed for the purpose of delay. These v
same First Amendment issues are being litigated before Judge White of this didrict and will be
argued on August 4, 2006. Absent a different rulirgtivhat is anticipateftom this Court, an
appeabwill follow in the casebeforeJudgewWhite in which the same First Amendment issues
which the 9" Circuit has not ruled on, will be litigated. Thus, Wolf request for bail pending the
determination of this appeal should be GRANTED.

C. Stay Pending Appeal Is Warranted.

Here, for the reasons previously stadblf has a strong likelihood of success on the
merits of his appeal and, if the request for astay is denied, he will be incarcerated immediately.
WolfOs loss of liberty, if the stay is denied, tioutes irreparable injury. Wolf is currently
working at the PeraltaCommunity CollegeDistrict asthe OutreaclDirectorat PeraltaColleges
Television. Thestationhasbeenon theair since 1980. WolfOswork atthe award-winning
publictelevisionstationis invaluableto the service area of over 200,000 househokihibit B,
Letter of Support, Jeffrey Heyman, Executive Director. Giventhattheappealunderthe

recalcitrant witness statute must be resolved in an expedited manner, there will be no harm to

8

ery

Prospective Appellant Wolf’s Motion For Bail Pending Appeal Or Stay Of Mandate



© 00 N oo o B~ w N P

N NN N N N N N DN P P R R R R R R R
0o ~N o O~ W N P O © 0 N O O N~ W N B O

other parties or the public interest in permitting Wolf to remain on bail pending the prompt
resolution of this matter. See Fuentes Decl. Exhibit C, San Francisco Board Of Supervisors,
Ross Mirkarimi Proposed Resolution resisting the federal government’s intervention in
the City and County of San Francisco’s investigation of the July 8th, 2005 G-8 protest and
expressing support for the California Shield Law submitted on July 18, 2006 for Board
consideration; Exhibit D, Jill Henry, letter from member of the public in support of Josh
Wolf.
D. Release Without Money Bond

Under 18 U.S.C. & 3146 there is a strong yomggionin favor of releaseon personal
recognizancer unsecuredbond. Section3146requires suchreleasainlessthe Court determines
Qhat such arelease will not reasonably assure the appearance of the person as required.O

Mr. Wolf haslived in SanFranciscasince2004. His family residesn California. He has
worked at ralta Community College Districince2005. He hasattendedall mandatoryCourt
appearance. Heisnot arisk of flight andpossesio dangerto otherpersonsn thecommunity.
Based on information and belief he has no criminal record to speak of. Mr. Wlf should be
release on his own recognizance.

IV. CONCLUSION

For the foregoing reasons, WolfOsequest for bail pendingappeabr, in the aternative,

for a stay of the district courtOanate, should be granted.

July 20, 2006 Respectfully Submitted
Siegel & Yee

By:

JOSE LUIS FUENTES, Attorney for
Joshua Wolf
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